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CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT SAVANNAH, 


JANUARY TERM, 1852. 


Present—JOSEPH H. LUMPKIN, 
HIRAM WARNER, Judges. 


EUGENIUS A. NISBET, 


No. 1.—Furney C. Aven, plaintiff in error, vs. ALLEN B. Becx- 
om, defendant. 


1. An administrator having sold a slave as the property of the estate which 
he represented, under an order of the Court of Ordinary, warranted the 
property to be sound, so far as the office of administrator authorized him . 
Held, that he is personally liable upon this warranty. 

2. To anaction on this warranty, the administrator pleaded a release, and 
proved by two witnesses that a misunderstanding having arisen between 
him and the purchaser about the warranty, the latter told the witnesses 
“that he was satisfied about the negro, as he knew him better than the 
administrator, for he had a wife at his house :” Held that this was no evi- 


dence to support the plea. 


Covenant, in Twiggs Superior Court. Tried before Judge 
HanseEt1, October Term, 1851. 


This was an action by A. B. Beckom, against F.C. Aven, for 
a breach of warranty of soundness in a negro. The negro was 
VOL. xI. 1 
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sold by Aven as administrator on the estate of James A. Young, 

and in the bill of sale made by him, was the following warranty : 

*€ And the said Furney C. Aven, administrator, warrants said 

negro constitutionally sound ; and he also warrants and defends 
the title to said negro, to said Allen Beckom, his heirs, execu- 
tors and administrators, against the claim of himself, his heirs 

_ and all other persons whatsoever, so far as the office of admin- 
istrator authorizes him, forever.” 

This suit was against Aven individually, and the first and 
main question made in the Court below was, whether Aven was 
individually liable upon this warranty. The Court held him 
liable, and this is the first error assigned. 

Defendant below pleaded a subsequent release from the war- 
ranty, and in support thereof, introduced two witnesses, who 
swore “ that some misunderstanding having arisen about the war- 
ranty, Beckom told them that he was satisfied about the negro, 
as he knew him better than Aven, for he had a wife near his 
house.” The Court charged the Jury that there was “ no evi- 

dence before them to support the plea of release.” This is also 
assigned as error. 






















Por & Nisser, for plaintiff in error. 






C. B. Corr, for defendant. 


By the Court.—Nisset, J. delivering the opinion. 






[1.] The great question in this case is, whether the plaintiff in 
error is personally liable upon this warranty of soundness. Af- 
ter the discussion, we are not enabled to consider it open. We 
must consider it as settled upon authority, against the plaintiff in 
error. Were it an open question, I must say, I would hesitate 
to charge an administrator, personally, upon a warranty of sound- 
ness of property, sold under an order of Court, made as admin- 
istrator, and without evidence that he intended to charge himself. 

An executor or administrator is not, by any obligation of 
his trust, required to warrant the title or the soundness of pro- 
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perty, which, in the execution of that trust, he is required to sell. 
Caveat emptor is the warning which the purchaser must take 
at his peril. He is bound only by an express undertaking so to 
be. He may bind himself—there is nothing to forbid this ; and 
farther, it is well settled that upon any contract originating with 
himself, he cannot charge the estate which he represents. 
Worthy et. al. vs. Johnson et. al. 8 Ga. R. 236. 

When, therefore, an administrator, in his representative char- 
acter, warrants the soundness of property which he sells as the 
property of the estate which he represents, the estate cannot be 
made liable thereon. By the terms of such a warranty, we are 
constrained to believe that he does not intend to bind himself 
personally ; and farther, that the purchaser does not believe that 
he intends to become personally responsible. It is therefore ar- 
gued that the warranty is a mere nullity; and it really seems 
quite a hardship to charge one with liability on a contract in 
which he has no interest, and by the terms of which he has not 
bound himself. Still to this extent have the Courts gone. They . 
have held that if neither party understood the undertaking to be 
personal, and it is in terms representative, yet the administrator 
is liable, de bonis propriis. The case of Sumner, administrator, vs. 
Wilhams et. al. decided by the Supreme Court o/° Massachu- 
setts, is the leading American authority upon this subject. This 
case was twice argued, and received the most careful consider- 
tion of that able Bench. The Court was divided, Sedgewick, J. 
dissenting, but the decision has stood the test of the severest scru- 
tiny. By that decision an administrator was held personally 
liable upon a warranty of title made in his representative char- 
acter. I refer to it now, to sustain the proposition, that upon 
such a warranty, he is personally liable, even although both 
parties do not intend him to be bound. Parker, Ch. J. in con- 
cluding his opinion. says: ‘“ This course of reasoning and the au 
thorities referred to, have satisfied me that the defendants are per- 
sonally bount by the deed which they have executed, as administra- 
tors, notwithstanding their manifest intention not so to be bound.” 


8 Mass. R. 162. 
When this warranty was given, it must have been believed . 











































‘ry vs. Rush, it was decided that an administrator was liable upon 
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by the purchaser, to be intended to affordhim some security for 
the soundness of the property. It is not reasonable to suppose 
that he asked, and that the administrator gave a warranty without a 
purpose. This would be to attribute puerile folly to both parties. 
Tt may be true thatthe administrator did not intend to bind himself, 
and knew that he could not bind his estate ; yet, it must be inferred 
from the fact that a warranty was given by the administrator, 
that the purchaser understood this warranty to be an under- 
taking on his part to bind the estate. It being under seal, pre- 
cludes all inquiry as to consideration. The rule, as applicable 
to the case, and the principle upon which the decisions against the 
administrator rest, is this: ‘‘ whenever a man, by an instrument 
under seal, undertakes to stipulate for another, ifhe acts without 
authority or beyond his authority, he is answerable, personally, 
for the non-performance of the contract.” This is a doctrine of 
the law of agency, too well established to admit of denial. 
A familiar illustration of the rule is found in the case of Palmer 
vs. Stephens, 1 Denio, 471; and there also, the reason upon 
which it is based is clearly expressed by Beardsley, J. In that 
case the defendant had executed a note in the name of another, 
without authority. Beardsley, J. said, ‘‘ The name, G. Stephens, 
was written by the defendant, and he undoubtedly intended to 
bind some person or persons by that signature. If no one else 
was bound, as the plaintiff insists was the fact, the defendant 
was clearly liable, for if one assuming to be agent of another 
person, executes a note in his name, having in truth no authori- 
ty for that purpose, the assumed agent is himself bound by the 
signature.” So an attorney, stipulating for his principal, not 


having authority. 5 East. R. 148. 


A guardian is personally liable, upon this principle, upon a 
note made by him as guardian. Thatcher vs. Dinsmore, 5 Mass. 
299. So also, ‘an administrator, assigning a negotiable note, 
payable to the order of his intestate, in his capacity as adminis- 
trator, although the transfer by virtue of his office is good, is 
personally liable upon an implied guaranty of payment, arising 
under the custom of merchants. 1 D.& E. 487. And in Bar- 
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an express undertaking, as administrator, to perform an award 
touching the affairs of his intestate. 1 D.& E.691. In these 
cases and many more of like character, it is clear that. the par- 
ties held bound, never intended to bind themselves; yet it was 
ruled, that inasmuch as they could not bind those for whom they 
stipulated, they were themselves bound. In reference to the 
equity of the rule, Ch. J. Parker remarks: “ Neither is it unjust, 
that men pretending to give security to others, by assuming a 
relation that does not belong to them, should supply out of 
their own means, the security which they failed to impose upon 
their principals; and this, though they were chargeable with no 
fraud, for negligence of the rights of others is a ground of lia- 
bility, without any advantage to the person who is to become 
responsible. If the administrator has in good faith paid the 
purchase money into the estate, and there is a recovery against 
him on the warranty, I see no reason why a Court of Chancery 
should not reimburse him out of the estate. There is no equity 
in the estate’s retaining against him the price of unsound proper- 
ty, under such circumstances.” 8 Mass. 209. The liability 
does not depend upon fraud—it isin these cases perfect without 
fraud in fact. Ifit could be made to appear that the agent knows 
at the time that he cannot bind his principal, by the stipulation 
into which he enters, then I apprehend that he is chargeable with 
fraud ; and if this cannot be made to appear, he is liable still, 
upon the ground that he has, to the injury of another, assumed 
to do what, in law, he cannot do; and it is not a sufficient reply 
that the purchaser is presumed to know the general law, as well 
as the agent. The purchaser at an administrator’s sale, buys 
at his peril, as to title and soundness. He has no right to 
ask or expect a warranty, either from the estate or the admiuistra- 
tor, personally, for the reason that the law does not permit the 
former, and does not require the latter; so that, when no war- 
ranty of any kind is given, and the purchaser is loser, he has no 
cause of action or complaint. But if the administrator under- 
takes voluntarily to bind the estate, the case is different. The 
purchaser then acquires rights which spring out of such volun- 
tary undertaking. Some effectis to be given to the undertaking— 
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to the warranty in this case—and as the law pronounces it a 
nullity, so far as the estate is concerned, the only legal effect of 
which it is capable, is to make it obligatory upon the adminis- 
trator. The natural inference to be drawn from it is, that he 
has, or believes himselt to have, authority to bind the estate. 
His act in making the stipulation, has the effect of drawing the 
other party into his reciprocal engagements, and when the law 
charges him, personally, he has not, therefure, so much cause to 
complain. He may be asked why make a warranty at all, since 
you are not required to make it? Dunlap’s Paley on Agency, 386. 
2 Kent’s Com. 630. Story on Agency, §264. 3 Johns. Cas.70. 
1 Cowen, 513. 7 Ibid, 453. 1 W.& S.R. 222. 8 Wend. 
494. 16 Mass.461. 3 B.& Adol. 114. 11 Mass. 97. 7 
Wend. 315. 2 Taunt. 385. 1 Esp. R. 112. Smithon Mercan- 
tile Law, 97, 80. 8 Mass. 178. 

In regard to personal liability, there is a distinction between 
private agents and agents of the Government. A public agent 
is not personally liable on a contract made on behalf of the Gov- 
ernment, according to the terms of which a private agent would 
be bound personally. The reasons are that the public agent is 
not to be presumed as intending to bind himself for the Govern- 
ment, and the party who deals with him, is justly supposed to rely 
upon the good faith and ability of the Government. Policy too, 
requires his exemption from liability, for the necessary and 
heavy agencies of Government, would not be readily filled, if, 
for its vast engagements, there was danger of a personal liabili- 
ty. He may, notwithstanding, stipulate to be personally respon- 
sible. 2 Kent, 632. 1 Term R. 172. Ibid, 674. Brod. & 
Bing. 572. 1 Mass. 208. 9 Ibid, 490. 1 Cranch, 345. 12 
Johns. 444. 15 Ibid,1. 3 Conn. 560. Dunlap’s Paley’s.Agency, 
376. 3 Dallas, 384. 7 Cowen, 455. 8 Ibid, 191. 

There can beno doubt but that executors and administrators 
come under this general doctrine of agency ; whether they be 
called agents or trustees, the reason of the rule applies to them 
with all its force. They have no power to bind their estates, 
and when they assume to do so, like mere agents, exceeding © 
their power, or acting wholly without power, they bind themselves 
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The case in 8th Jass. Reports, was the case of administrators, and 
in its principles and main facts like the case before me. In thatcase, 
the administrators, upon a sale, under an order to sell the real es- 
tate of their intestate, of the equity of redemption in mortgaged 
premises, in their character as administrators, warranted the title. 
They were held liable, personally, in an action on their covenant 
of warranty. The only difference between this case and the case 
at this bar, is that here there is a warranty of soundness of a 
slave, instead of the title to real estate, as there. This dif- 
ference makes no distinction in principle. The opinion of Ch, 
J. Parker in that case, was put upon the principle before stated, 
and upon authority. We could not decide this case differently, 
without overruling the Supreme Court of Massachusetts, when 
at its meridian of strength, as well as decisions which preceded 
its judgment, in England, to say the least of them, analagous in 
principle, and decisions which have followed it in this country. 
See farther, 3 Howard’s Miss. R.176. 14 Conn. R. 245. 7 
Monroe R. 1. 3 Porter’s Ala. 221. 2 Mass. 245. 1 Brown’s 
Ch. R.101. Ambler,707. 5 B.& Ald. 34. Smith's Mercant 
Law, 144-’5-’6-’7, and notes. 9 Wheat. R. 743. 3B. & Ad. 
114. 37. R. 761. Bany vs. Rush,1 D.& E. 691. 

The counsel for the plaintiff in error, conceding » the liability 
of the administrator, when he contracts as administrator, gen- 
erally, according to the principles before stated, claims that this 
case does not come within the rule. He holds, (what is true) 
that an administrator, may protect himself from personal liability, 
by an express stipulation that he shall not be so liable, and that 
this is such a case. The conclusion which the counsel arrives 
at, is drawn from the words of this warranty; they areas follows, 
“and the said Furney C. Aven, administrator, warrants said ne- 
gro constitutionally sound; and he also warrants and defends 
the title to said negro, to said Allen Beckom, his heirs, executors 
and administrators, against the claims of himself, his heirs, and 
all other persons whatsoever, so far as the office of administrator 
authorizes him, forever.” I cannot construe these words into a 

, declaration that the party is not personally bound. It is true 
that he says that he warrants, so far as the office of administrator 
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authorizes him, and the inference unquestionably is, that he in- 
tends to be bound so far, and no farther; that is not personally 
bound. But is not precisely the same thing inferrable in cases 
where the administrator warrants, in his representative character, or 
as administrator, as in the case in 8th Mass.; and yet those are 
the very cases to which the rule has been applied. If it applies 
to them, with equal clearness, it applies to this. The extent ofthe 
undertaking is the same. In both cases, I admit, that it is plain- 
ly inferrable, that the party does not intend to bind himself; yet 
let it be remembered that the doctrine is, that upcn these war- 
ranties, the administrator is personally liable, although it be 
clear that his intention was not to bind himself. If the admin- 
istrator, in explicit terms, stipulates that he shall not be bound, 
the other party would be also bound by the stipulation ; and the 
warranty, binding neither the estate nor the administrator, would 
bea mere nullity. But this is not done in this case. I cannot 
distinguish it from cases where the party contracts, as adminis- 
trator. Contracting as administrator, he contracts, so far as the 
office of administrator authorizes him; and contracting so far as the 
office of administrator authorizes him, he contracts as administrator. 

We do not consider that there is anything in the idea of the 
counsel for the defendant in error, that the warranty of sound- 
ness is distinct from the warranty of title, thus making the form- 
er, in terms, a personal covenant. Whatever the restrictive final 
clause is worth, (and by our ruling, it is worth nothing to the 
plaintiff in error) it applies to both title and soundness. 

[2.] The defendant below pleaded a release, and two wit- 
nesses were introduced to support this plea, who testified “ that 
some misunderstanding having arisen about the warranty, Beck- 
om told them that he was satisfied about the negro, as he knew 
him better than Aven, for he-had a wife near his house.” The 
Court charged the Jury that there was no evidence before them 
to support the plea, which is excepted to. 

The Court below was right. This evidence does not prove a 
release, nor does‘it, in any degree, supportthe plea. What the 
witnesses prove, to wit ; that the purchaser was satisfied as to ¥ 
the soundness of the negro—that he knew him better than Aven, 
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and that he had the means of knowing him—he, the negro, hav- 
ing a wife at his house—being taken as true, does not, in whole 
or in part, prove a release. He may have known him at the time 
of the purchase better than Aven, and may have then been sat- 
isfied with his condition, and yet, out of abundant caution, 
taken the warranty—so, forthe same reason, notwithstanding 
these things, after the purchase, retained the warranty. 
Let the judgment be affirmed. 





No. 2.—James P. Guerry and Wife and others, plaintiffs in 
error, vs. Harpy Duruam and others, defendants in error. 


[1.] Where a bill in Equity is not answered, the same may be taken pro 
confesso at the second term, and a decree had thereon. 


[2.] Where a decree in Equity was obtained, and is sought to be impaired 
by the complainants, and the defendants file a bill to review and reverse 
the decree, upon the ground that it was never served, and that the entry 
and return of service by the Sheriff was fraudulently directed and pro- 
cured to be made by the party or their attorney: Held, that Chancery 
will entertain such a bill, and grant relief thereon, provided it be brought 
within twenty years from the time of the first judgment. 

[8.] The failure to give bond and security previous to the granting of an 
injunction, is no cause for dismissing a bill. 

|4.] Under the amendatory Act of 1842,the Judges of the Superior Courts 
may grant an injunction upon such terms as in their discretion the case 
may require. They may dispense with security altogether, provided it be 
not needed for the protection of the party against whom the injunction 
is to operate. 


In Equity, in Twiggs Superior Court. Decision by Judge 
HawnseEtx, October Term, 1851. 


James R. Lowery died, and Thomas J. Perryman became his 
~ administrator—Hardy Durham being the surety upon his bond. 
voL x1 2 
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In 1841, James P. Guerry, in right of his wife, one of the 
children of Lowery, and as guardian for three of the minor 
children, and John Williams in right of his wife, and as guardian 
of another minor child, filed their bill, in Twiggs Superior Court, 
against Perryman, as administrator, for an account. At the tri- 
al term, there being no answer, the bill was taken, pro confesso, 
and a verdict was rendered by the Jury for $2048 54, for 
each complainant. On this verdict, a judgment or decree 
was entered, in favor of Guerry individually, and as guardian for 
the three minors, for four times the said sum. 

Subsequently, a suit was commenced on the administrator’s 
bond, against Durham the surety, and a judgment obtained for 
a sum smaller, by several thousand dollars, than the decree against 
Perryman. Toindemnify Durham, (who paid off the judgment,) 
Perryman transferred to him, among other things, a note (not 
negotiable) made by James P. Guerry to Perryman; Durham 
transferred this note to one John Dennard, who commenced 
suit thereon, inthe name of Perryman for his use. To this suit, 
Guerry pleaded as a set-off, the balance due onthe decree recover- 
ed by him against Perryman, and at the same time filed a bill in 
Equity, in order to get this equitable claim allowed as a set-off. 

Pending this suit, in November, 1849, Hardy Durham, John 
Dennard and Thomas J. Perryman, filed their bill in Twiggs 
Superior Court, in the nature of a bill of review, setting out the 
foregoing facts, and praying a review and reversal of the decree 
rendered upon the original bill against Perryman. This bill al- 
leged farther that, “at the time of the filing of the said bill, 
Perryman was not a citizen or resident of the State of Georgia, 
but had long before left said State, and removed to the State of 
Texas, and has never been in Georgia since, and that the com- 
plainants in the said bill, by themselves or their attorneys, with a 
full knowledge of the fact, directed or procured the Sheriff ot 
Twiggs County to return on said bill, that he had served the same, 
by leaving a copy at the most notorious place of abode of said 


- Perryman, in the County of Twiggs, when in fact, he had no 


such residence.” 
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The grounds or reasons assigned for the review were, Ist. Be- 
cause there was no service of the bill upon Perryman. 

2d. Because the bill was taken. pro confesso, and a decree 
taken at the second term. 

3d. Because the decree does not follow the verdict. 

The bill also prayed for an injunction to restrain Guerry from 
pleading the said decree, or in any manner using it against the 
suit of Dennard against him. This bill was sanctioned, and in- 
junction granted by Judge Warren, who, in the order granting 
it, stated that “ it was represented to him, that the Judge of the 
Southern Circuit was absent from the Circuit.” 

To this bill a demurrer was filed, on the grounds, among 
others : 

1st. That there is no allegation that the decree has been sign- 
ed and enrolled, or performed, or bond and security given for 
its performance. 

2d. Because there is no equity apparent upon the face of the 
bill. 

3d. Because there was no petition, supported by meagre: 
previous to the sanction of the bill. 

4th. Because of the laches and lapse of time before com- 
plainants applied for the aid of the Court. 

At the same time, there was a motion “ to dismiss the bill for 
improvident sanction,” on the grounds, among others: 

1st. Because the bill was sanctioned without the payment of 
costs of the former suit, and without giving bond and security 
for the eventual condemnation money and future costs. 

2d. Because it is no where shown that the Judge of the South- 
ern Circuit was absent from his Circuit at the time the bill was 
sanctioned. 

The Court below overruled both the demurrer and the mo- 
tion, and on this decision error has been assigned. 


ScarBoroucu (represented by B. Hixt,) for plaintiff in error. 


Coxe and S. T. Bamey, for defendant in error. 
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By the Court.—Lumexin, J. delivering the opinion. 


James R. Lowery departed this life intestate, inthe County of 
Twiggs, and letters of administration were granted upon his es- 
tate to Thomas J. Perryman, Hardy Durham being his security. 
In 1841, the heirs at law, to wit: James P. Guerry, in right of 
his wife, Mary Ann Guerry, formerly Mary Ann Lowery, and as 
the guardian of Frances R., Emeline and William R. Lowery, 
who were then minors; John Williams, in right of his wife, 
Lurany Williams, formerly Lurany Lowery, and as guardian of 
Eliza Lowery, another minor, filed their bill in Twiggs Superior 
Court, against the said Thomas J. Perryman, as administrator, to 
recover the several distributive shares of said estate, coming to 
each. At the second term of the Court, in April, 1842, a ver- 
dict was rendered for each of the complainants, for the sum of 
$2048 64, with costs of suit, and a decree was entered thereon, 
in favor of James P. Guerry, in right of his wife and as guardian 
for the three minors whom he represented, for the aggregate sum 
of $8,164 56, besides costs, to be levied of the individual pro- 
perty of Thomas J. Perryman. It seems that Williams, both in 
right of his wife and as guardian of his ward, withdrew from the 
suit. 

A return of “no property ” having been made on the fi. fa. 
at April Term, 1843, James P. Guerry, in right of his wife, and 
as guardian of Frances R. and William R. Lowery, and Bennett 
S. Battle in right of his wife, who in the meantime, had inter- 
married ‘with Emeline Lowery, commenced an action at law 
against Hardy Durham, as the surety of Perryman on the ad- 
ministration bond, to recover the amount of the decree obtained 
against Perryman. On the trial in April, 1844, a judgment 
was rendered for the plaintiffs, for $3,380 and costs, the defend- 
ant having proved the payment of large sums of money by 
Perryman to the distributees, and which had not been allowed 
in the former case. ‘This judgment Durham has discharged. 

Perryman transferred to Durham certain promissory notes, for 
his indemnity as his security, and amongst the rest, one on 
James P. Guerry, for $950. ‘This note was assigned by Dur- 
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ham to John Dennard. The note not being negotiable, an ac- 
tion was brought upon it in Sumter County, in the name of Per- 
ryman, the payee, for the use of Dennard, the holder. To this 
action Guerry pleaded as a set-off, the decree in his favor against 
Perryman, and filed his bill, praying to be allowed this. equitable 
defence. 

Hardy Durham, John Dennard and Thomas J. Perryman, now 
exhibit their bill for the purpose of vacating the original decree 
against Perryman, on the following grounds, namely: 1st. Be- 
cause there was no service of the bill on Perryman. 

2d. Because a decree was rendered on the bill at the second 
term, without answer and without notice to the defendant, with- 
out any appearance on his part, without calling on him to an- 
swer, and without any order taking the bill as confessed. 

3d. Because the decree does not follow the verdict, neither is 
it authorized by it. 

4th. Because said decree demanded satisfaction out of the 
individual property of Perryman, and not the assets of the es- 
tate of Lowery in his hands. 

5th. Because Perryman, before leaving the State, had settled 
with the legatees, and paid them all or nearly all that he owed them, 
which was known to the complainants, but which he failed to 
prove, because the suit proceeded against him ex parte, and 
while he was in a foreign country. 

6th. Because, whatever was due to theheirs of Lowery, had 
been adjudicated in the action at law upon the bond against 
Durham, the security, and the recovery had been fully satisfied. 

7th. Because, in the returns of Perryman, there was a credit of 
upwards of $11,000, to which he was entitled, but which was 
overlooked or disregarded by the Jury who tried the cause. 

The bill prayed that James P. Guerry might be enjoined from 
pleading said decree in his favor, or in any other way using the 
same, to defeat the action against him in Sumter County, upon his 
note. 

At October Term, 1850, of Twiggs Superior Court, a motion 
was made by the defendants, through their solicitor, to dismiss said 
bill “ for tmprovident sanction ;” and at the same time a demur- 
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rer was filed, embracing pretty much the same specifications 
which are contained in the motion. To avoid repetition, I will 
extract all the grounds which are set forth in both and consolidate 
them. They are, 1st. For want of equity. 2d. For multifari- 
ousness. 3d. Because there isno allegation in the bill that the 
original decree which is sought to be reversed, was signed and en- 
rolled, performed, a bond and security given for its performance ; 
nor is there any account of the inability of the party to do 
sO 


4th. Because the bill operates as an injunction, when there is 
no evidence that the costs have been paid, or security given in 
terms of the law. 
5th. Because there was no petition for leave to file the bill. 
6th. Because the bill was sanctioned by the Judge of the 
South-western Circuit, when it does not appear that the Judge 
of the Southern Circuit in which it is pending, was absent from 


his Circuit at the time it was granted. 

7th. Because complainants’ remedy is lost by lapse of time. 

8th. Because the ground upon which the complainants seek 
relief, so far as the new matter is concerned, existed long be- 
fore the first finding. 

9th. Because the bill is not restricted to the original subject 
matter of litigation, but seeks to introduce new matter, which is 
extrinsic and wholly irrelevant to the former issue. 

10th. Because the bill is brought in part by Durham only, 
and the name of Perryman is only used collaterally. 

I propose to examine; in the first place, whether or not there 
is any foundation for this bill. Are there any errors apparent 
upon the face of the proceedings, which would entitle the com- 
plainants to the relief which they seek? They complain of the 
amount of the decree, and insist that it does not follow the 
verdict. Wedo not so understand it. The verdict was for 
$2048 64, for each of the complainants. T'wo of them, that is, 
Williams in right of his wife, and as guardian for one of the 
minors, discontinued their suit, and the decree was entered up 
$8,194 56, in favor of the other four. It is, therefore, in strict 
conformity with the finding of the Jury. 
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[1.] Nor would there have been any irregularity in taking the 
bill as confessed, and proceeding to trial at the second term, pro- 
vided it had been served, and the defendants had failed to an- 
swer. 

That the order to make the money out of the individual pro- 
perty of Perryman, was manifestly wrong, we entertain no doubt. 
In Jones vs. Robinson, (Dud. Rep. 1,) the Judges in convention 
say that, “this practice has not the sanction of a single decis- 
ion.” But we are not prepared to hold that, upon this ground 
alone, a bill of review should have been sanctioned. 

[2.] But the broad foundation for this proceeding is found in 
the fact that, the original bill under which the decree was render- 
ed, which it is attempted to set aside, was never served. Upon 
this point the bill charges that, “ at the time of the filing of the 
original bill against Perryman, the defendant was nota citizen or 
resident of the State of Georgia, but had long before left the 
same, and removed to the State of Texas, and has never return- 
ed since; or that the complainants, either by themselves or their 
attorneys, with a full knowledge of these facts, fraudulently di- 
rected and procured the Sheriff of Twiggs County to return on 
the bill, that he had served the same, by leaving a copy at the 
notorious place of abode of the defendant in the County of 
Twiggs, when in fact, he (Perryman) had no such residence.” 
If this statement be true, and it is admitted to be so, both by 
the demurrer and the motion to dismiss, then the whole pro- 
ceeding is a nullity, and the parties take nothing under it. 

Is there anything in the manner in which this bill comes into 
Court, why it should not be sustained? 

It is said to have been “ improvidenily sanctioned.” Judge 
Warren certifies that it was “ represented” to him, that Judge 
Scarborough was absent from his Circuit, within which the bill is 
returnable. How represented, does not appear. Weare bound 
to presume that it was upon the oath of the complainants, or 
upon other sufficient testimony. 

[3.] Again, itis objected that no costs were paid, or securi- 
ty given. Anditis admitted that the record furnishes no proof 
of these facts. But we apprehend that this omission is no 
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good reason for dismissing the bill. By the Act of 1811, (Wew 
Dig. 524,) no injunction could be granted until the party apply- 
ing for the same had previously given to the party against whom 
the injunction was to operate, a bond with good and ample se- 
curity, for the eventual condemnation money, together with all 
future costs. 

[4.] But by the amendatory Act of 1842, (Jb. 528,) the 
Judges of the Superior Courts of this State are authorized to 
grant injunctions, upon such security and under such terms, as 
in their discretion, the case may require. 

Now, it does not appear that any security was necessary in the 
present instance. The complainants do not seek to restrain the 
collection of the original decree. All that is asked is, that 
Guerry may not be permitted to use it by way of defence to the 
suit which has been brought against him on his note, in Sum- 
ter County. All that the defendants could require, under any 
aspect of the circumstances, would be, to dismiss the injunction, 
unless security was given. We think this matter may be safely 
confided to the discretion of the Circuit Judge. 

Finally, do the complainants come too late to be entitled to 
relief? 

It is conceded that in England, a bill of review for errors ap- 
parent upon the face of the record, will not lie after the time 
when a writof error could be brought, and that Courts of Equity 
govern themselves in this particular, by the analogy of the Com- 
mon Law, in regard to writs of error. Smithvs. Clay, Ambl. R. 
645 S.C. 3 Bro.Ch. R. by Belt, 639,note. Mitf. Eq. Pl. by 
Jeremy, 88. Cooper’s Eq. Pl.91,93. Wyatt’s Pr. Reg. 97, 98. 
Lytton vs. Lytion, 4 Bro. Ch. R. 441. Kelly vs. Lennon, 1 Jones 
and Latouche R. 305. And that there, where writs of error must 
be brought within twenty years after a judgment, unless in certain 
cases of disabilities, the like limitation is adopted in Courts of 
Equity as to bills of review, for errors apparent on the face of 
decrees. And that for the same reason, in the Courts of the 
United States, bills of review for errors apparent upon the face 
of decrees, are limited to five years, that being the limitation of 
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writs of error upon judgment at Law. Thomas vs. Harvies Hen- 
is, 10 Wheat. R. 146. 

But in this State, until 1845, we had no writ of error, unless a 
writ of error-coram nobis; if indeed, any such remedy was 
practicable under our Judiciary. But bills of review have always 
been entertained by our Courts. From the first organization of 
the State government, they have been considered in the nature 
of an application fora new trial in Equity. And asto the time 
within which they must be brought, as no analogy can be invo- 
ked from writs of error in this State, we see no alternative but 
to apply the Common Law rule of twenty years, after the judg- 
ment which is sought to be reviewed. I earnestly hope that 
the present Legislature may not adjourn, without providing the 
necessary remedy for this defect in our laws. Two or three 
years is quite long enough, provided the Statute contained the 
usual exception in favor of persons laboring under legal disa- 
bilities ; such as minors, married women, insane persons, and 
those who are imprisoned on any criminal charge, or in execu- 
tion for any criminal offence, &c. 

The other points in this case, relate to matters of form rather 
than of substance, and are not, in our judgment, deserving of a 
more particular consideration, than the incidental notice which - 
has been taken of them in the course of this discussion. 





No. 3.—Bennetr S. Barrie and others, plaintiffs in error, vs. 
Harpy Duruam and another, defendants in error. 


[1.] Where a bill was filed by the cestwi que trusts, against a trustee, for the 
execution of an express trust: Held, that to make the Statute of Limitations 
available on demurrer, as a bar, it must affirmatively appear on the face 
of the complainant’ bill, that the period of time prescribed by the Statute 
had elapsed, from the time of the alleged conversion of the assets by the 
defendant, before the filing of the bill, to compel the execution of the trust. 
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Battle et al. vs. Durham and another. 








In Equity, in Twiggs Superior Court. Decision on demurrer, 
by Judge Hansett. October Term, 1851. 


In 1836, James R. Lowery died, and Thomas J. Perryman 
became his administrator, giving Hardy Durham as the surety 
on his bond. In 1841, James G. Guerry, as the guardian of 
three of the minor children of Lowery, filed a bill for account 
and distribution against Perryman, and a decree was rendered 
thereon, at April Term, 1842, for each complainant, for $2048 64. 

In July, 1850, Bennett Battle, who married one of the minor 
children, and the other two children, filed their bill against 
Durham and Guerry, charging the foregoing facts; and farther, 
that Perryman removed from Georgia to Texas, taking with him 
all of his visible property; that about the time of his removal, he 
left a trunk (containing a large amount of assets, to wit: bills, 
bonds, promissory notes and other choses in action, titles to 
lands, &c. of great value, viz: of the value of eight thousand 
dollars, a portion or all of which, were the assets of Lowery’s 
estate,) with one William R. Willis, with directions that the 
trunk and its contents should be placed in the possession of 
Hardy Durham, for the purpose of paying off the amount due 
to the complainants ; that Willis delivered the trunk and con- 
tents, with the directions to said Durham, who received the same ~ 
with notice of the purposes of the said Perryman, as aforesaid ; 
that Durham refused to carry out these directions, but convert- 
ed and appropriated the same to his own use; that complain- 
ants are ignorant of the precise character of the assets; and 
that the facts in relation to the receipt of the assets by Durham, 
have but recently come to their knowledge, since Ist January, 
1850. The prayer was for an account. 

To this bill, Hardy Durham demurred, on various grounds, 
and upon hearing argument, the Court below sustained the de- 
murrer, on the ground that the claim of complainants was 
barred by the lapse of time and the Statute of Limitations. 
This decision is assigned as error. 
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B. Hit, for plaintiff in error. 


S. T. Battery, for defendant. 
By the Court—Wanryer, J. delivering the vpinion. 


[1.] The complainants allege in their bill, that the defendant 
received the assets contained in the trunk, for the purpose of 
paying the debt due by Perryman to them, the same being of the 
value of eight thousand dollars, and that the defendant, at the 
time he received the same, had notice of the purpose, for which 
the same were directed to be placed in his hands by Perryman. 
The complainants also allege, that the defendant has not paid 
their demand against Perryman out of the said assets, but has 
converted the same to his own use, &c. It isnot stated by the 
complainants at what time the defendant refused to pay them, 
or at what time he converted the assets to his own use. 

The defendant demurred to the bill, on the ground that the 
complainants’ demand was barred by the Statute of Limitations. 

The defendant held the assets placed in his hands, by the di- 
rection of Perryman, asa trustee for the payment of the com- 
plainants’ demand, which a Court of Equity will compel him to 
execute. The defendant received the assets, to be paid to the 
complainants, and according to the ruling of this Court, in Kea- 
ton vs. Greenwood, (8th Georgia Rep. 102) it constituted an ex- 
press, or direct trust. The argument for the defendant in error 
is, that the complainants allege, that the defendant converted the 
assets to his own use, and refused to pay their demand against 
Perryman, and therefore, the Statute of Limitations commenced 
to run from the time of such conversion, in favor of the defend- 
ant. However that may be, it isa sufficient answer to say, that 
it does not affirmatively appear on the face of the complainants’ 
bill, that four years, or any other definite period of time, had 
elapsed, from the conversion of the assets, to the time of filing 
their bill in Court, for the execution of the trust. 

In order for the Statute of Limitations to constitute a good 
defence on demurrer, it should have appeared on the face of 
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the bill, that the period oftime prescribed by the Statute had 
elapsed, from the time of the conversion of the assets by the de- 
fendant, before the filing of the bill in Court; that fact not ap- 
pearing on the face of this bill, it is not necessary to consider 
the effect of the allegation, that the receipt of the assets by the 
defendant, was not known to the complainants, until January, 
1850. 

Let the judgment of the Court below be reversed. 
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No. 4.—Bensamin B. Smirn, plaintiff in error, vs. Samuen Tay- 
tor and Wife, defendants in error. Louisa Lyncu, vs. 
The Same. 







[1.] When the husband and wife are sued in the same action, for a tort of 
the wife, committed during the coverture: Held, that itis necssary that 
the wife be served with process; but if she appears and pleads to the 
merits, she waives her right to except tothe want of service, and will be 

bound by a judgment rendered in the case against her. 















Case for words, in Twiggs Superior Court. Decision by 
Judge Hansert, October Term, 1851. Consolidated by con- 
sent. 










The plaintiffs in error brought actions against Samuel Tay- 
lor and wife, for slanderous words. The cases came on to be 
tried, at October Term, 1851, and were submitted to a Jury, when 
counsel for defendants moved to arrest the causes and dismiss 
them, on the ground that Mrs. Sarah Taylor—one of the de- 
fendants—had not been served with a copy of the petition and 
process, and no return had been made as to her. Coun- 
sel for plaintiffs objected, and showed that Samuel Taylor, the 
husband, had been personally served; that both defendants had 
appeared by counsel, at the appearance term, and pleaded the 
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general issue; that by counsel, they had acknowledged service 
on interrogatories, and had themselves sued out interrogatories 
and commissions thereon; and had from the commencement 
of the cases, proceeded to prepare them for trial, without having 
made any objection as to the service. 

The Court sustained the motion and dismissed the cases, and 
this decision is assigned as error. 


Iverson L. Harnis submitted the following points and authori- 
ties for plaintiff: 


That service of the declaration and process on the wife, in 
personal actions in which she has been made a party, is unne- 
cessary—service of the Ausband alone being sufficient. See 
Statute of 12th Geo. I. ch. 29, which requires personal service, 
and the decisions under it. 3 Vol. Chitty Practice, 262. Citing 
Buncombe vs. Love and Wife, Barnes 406. Tidd’s Supplement, 
ed. of 1833, p. 74. 1 Sellon, p. 91. 3 Tidd, 3 Amer. ed. 
$169. 

The decisions under the Statute of George are obligatory on 
this Court—they form a part of the Common Law brought to 
this State by Oglethorpe and his Colony, and have not been al- 
tered by the Legislature. 

If the service on the husband alone, in this cause, was de- 
fective, it is too late to object, after having pleaded to the action, 
and when the cause is ready for trial. Steel vs. Plower, 22 Eng. 
C. L. R. 780. 


C. B. Cote submitted for the defendant : 


1. There can be no judgment without service on the defend- 
ants ; that under our Judiciary Act of 1799, both defendants 
should have been served. Prince’s Digest, 420. 5 Geo. R. 201. 

2. When suit is brought against husband and wife, fora tort 
committed by her, the death of the husband does not abate the 
suit! 13 Alabama R. 127. 

3. Judgment against husband and wife, may be enforced against 
the wife. McQueen on Husband and Wife, 39,90. Tidd’s Prac- 
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tice, 9th edition, 1026. 8 Barn. & Cress. R.1. 2 Meson & 


Wel. R. 847. 8 Carr. & Payne R. 316. 17 Eng. Common 
Law R. 21. 
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By the Court.—Nisset, J. delivering the opinion. 


[1.] Upon principle, the wife ought to be served. For torts 
committed by the wife, not in the presence of her husband, and 
not by his coercion, they are jointly liable, and must be joined 
in the action. If there is a recovery, the judgment passes 
against both. If the wife has a separate estate, it may be taken 


‘in execution, and she may be, together with her husband, ar- 


rested on final process. Ifthe husband dies pending the suit, it 
does not abate, but survives against her. These things being so, 
she has a personal interest in the suit, and ought to have her day 
in Court—to have that she ought to be warned to appear and 
answer. The law loathes a judgment without a hearing. Her 
interest may become antagonistic to that of her husband. He 
may collude with the plaintiff; he may have coerced her to 
commit the tort. If the husband dies pending the suit, the wife 
not being served, how can the suit proceed? The plaintiff 
must see to it, that she is served, at his peril. To protect the 
rights of the plaintiff, the Courts should require the service. If 
she is not served, and the husband dies, and the plaintiff pro- 
ceeds to judgment against her, I cannot see but that the judg- 
ment would be a nullity. Our Statute of 1847, protects widows 
and femes sole, from arrest and imprisonment, on account of a 
debt or demand, arising upon any contract made, or entered 
into, by them. It seems not to embrace a judgment founded 
on a tort, and if it did, it does not relate to women under co- 
verture. As to the liability ofa woman covert, to respond to 
damages for a tort, by arrest, that act leaves her as it found her 
at Common Law. For these principles see 2 Kent, 149. Reeves 
Dom. Relations,'72. Clancey on Husband and Wife, 89,90. 1 
Wils. R. 149. Tidd’s Prac. 1025, 1026. 6 Moore R. 128. 
5 Barn. and Ald. 759. 2 Stra. 1167, 1237. 3 Wils.124. Tidd’s 
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Prac. 193, ’4. 2 Meson & Wels. 847. 13 Ala. R. 127. 8 
Barn. & Cres.1. 8 Cor. & Payne, 316. Cobb’s New Dig. 392. 

These principles warrant the conclusion that the wife ought 
to be served with process. Authority to the contrary was relied 
upon by Mr. Harris. The case he referred to in Barnes’ Reports 
was not read to the Court, nor have I been able to procure it. 
The dictum from Ttdd, which he relied upon, states the rule 
dispensing with service doubtingly; itis sustained in Zidd, by 
reference to the case in Barnes, and to Pr. Reg. 351,’5,’6, the 
latter of which references is not accessible, and neither of them 
very reliable. The dictum in Tidd is also found in Chitty’s 
General Practice, sustained by the case in Barnes alone. Only 
one case was read from the American books, by the plaintiff 
in error, and that is to be found in 1 Baily 8. C. R.521. That 
case is not entitled to much consideration, as it barely states the 
judgment of the Court, without reasoning and without authority, 
except the elementary dictum in Tidd. Upon such authority 
we cannot hold that it is settled in the books, that. it is not 
necessary to serve the wife ; and if it were, we should be con- 
strained to say that itis badly settled ,upon principle. 

Aside, however, from all authority, English or American, we 
think that this question is settled by our own Statute. By the 
Judiciary Act of 1799, all civil suits, cognizable in the Courts 
of Justice, shall be by petition, &c. to which petition, it is made 
the duty of the clerk to annex a process, which is directed to 
the Sheriff, requiring the defendant or defendants to be and ap- 
pear atthe Court to which the same is returnable; and which 
process the Act declares shall be served on the defendant or defend- 
ants at least, &c. &c. (Prince 420.) Ifthe wife is a defendant to 
the suit, by this Act, she must be served with process; and that 
she is a party defendant, even with rights of defence, distinct 
from those of her husband, there is no doubt whatever. 

The other question is, was not the want of service waived 
by the wife’s appearing and answering to the merits? We 
think it was. Without service, the Court had no jurisdiction 
over Mrs. Taylor; but when she came in, not pleading to the 
jurisdiction, but to the merits, she is to be held as submitting to 
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the jurisdiction, and would be bound by a judgment rendered 
against inherinthe case. Dearing et. al. vs. The Bank of Charles- 
ton, 5 Geo. R. 319. Picquetvs. Swan, 5 Mason R. 35. 1 Denio, 91. 
The bill of exceptions states that both the defendants appeared by 
counsel, at the appearance term, and pleaded the general issue ; 
by counsel, acknowledged service of interrogatories and sued 
out interrogatories and a commission thereon, and had from the 
commencement proceeded to prepare the case for trial, without 
having made any objection to the service. It is claimed 
that want of service cannot be waived in this case, because the 
Act of 1799 declares “that all process issued and returned in 
any other manner than that hereinbefore directed, shall be, and 
the same is hereby declared, to be null and void.” The process 
in this case, duly issued according to the Act, and that we hold to 
be necessary, even in cases like this, where appearance waives 
the want of service. This is necessary that the record may be 
complete. The law declares that process issued in any manner 
different from that pointed out, shall be void. In this case it 
it did not isswe in any manner different from, but did issue ac- 
cording to the provisions of the Act. The Act also requires 
that it shall be returned in a certain way, and if issued and re- 
turned differently, it, that is, the process, shall be void. In this 
case there was no return of the process against the wife at all’; 
therefore, there could be no return of it, in a manner different 
from that pointed out. There being no return of service, the 
wife came in and submitted to the jurisdiction, waiving her right 
to insist upon her want of service. Ido not see that there is 
any thing in the Act of 1799 which forbids that. 
Upon this last ground we remand the cause. 
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No. 5.—Tuomas S. Cuaprett, administrator, &c. plaintiff in 
error, vs. L. Causey, administrator, &c. and Jesse STaLiines 
and wife, defendants in error. 


[1.] Ifa distributive share of an intestate’s personal estate, accrue to a mar- 
ried woman during coverture, and the husband die before distribution is 
made, and without any act on his part reducing it to possesion, it sur- 
vives to the wife. 


[2.] H. died, leaving a widow and ten children, and a paper purporting to 
be his last will and testament. He bequeathed the whole of his estate to 
nine children. Upon the division, the husband of one of the daughters re- 
ceived two negroes, and after the death of the husband, the probate of the 
will was revoked, and an intestacy declared, on account of the insanity 
of the testator, and the two negroes were returned to the administrator : 
Held, that the possession of the negroes by the husband, was not such, un- 
der the law, as caused his marital rights to attach, but thatthe same be- 
longed to the wife, by virtue of her survivorship. 


In Equity, in Twiggs Superior Court. Tried before Judge 
HanseEi, October Term, 1851. 


This was a bill filed by Littleberry L. Causey, as the admin- 
istrator of James Hale, in the nature of a bill of interpleader, 
against Thomas S. Chappell, administrator of William W. 
Hodges, deceased, and Jesse Stallings and Mary Ann, his 
wife. The following facts appeared on the trial: William W. 
Hodges and Mary Ann Hale—the daughter of James Hale— 
were married in the year 1839, during the lifetime of the said 
Hale. “James Hale died 25th Oct. 1847, leaving a paper pur- 
porting to be his last will and testament, which was admitted 
to probate by the Court of Ordinary of Crawford County, at Nov. 
Term, 1847. James C. Hale, the executor, qualified, and at 
January Term, 1848, of said Court of Ordinary, an order was 
passed, at the instance of the executor, appointing commission- 
ers to distribute the estate among the several legatees; the 
distribution was made, and two negroes, Jane and Hannah, 
worth about $800, were turned over to Wm. W. Hodges, who 
kept possession of them during his life, and at his death, in 
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March, 1848, the negroes came into the possession of Thomas 
S. Chappell, his administrator, and were by him inventoried and 
appraised as the property of W. W. Hodges. The answer of 
Chappell stated, that this was done with the knowledge, appro- 
bation and consent of Mary Ann, the widow, who afterwards 
intermarried with Jesse Stallings. Afterwards, at May ‘Term, 
1848, of the said Court of Ordinary, the probate of the will ot 
James Hale, was revoked and set aside, on the ground that the 
testator was not ofsound and disposing mind; and letters of admin- 
istration were granted to Causey some short time thereafter. 
Chappell, as the administrator of Hodges, under the advice of 
the Court of Ordinary, turned over to Causey, as the adminis- 
trator of Hale, the two negroes, Jane and Hannah, who were 
sold by Causey—he still holding the purchase money. 

The object of the bill filed by Causey, was to ascertain to 
whom the distributive share of Mary Ann Hale—then Hodges, 
now Stallings—should be paid; Chappell, as the administra- 
tor of Hodges, claiming that the marital nghts attached to Jane 
and Hannah; and that as administrator, he was entitled to an 
amount equal to their value; Stallings and wife, claiming under 
the right of survivorship of the wife. 

The Court below charged the Jury, that, “in his opinion, 
from the facts admitted, the defendants, Stallings and wife, were 
entitled to the funds put in litigation by the bill; and that Chap- 
pell, as the administrator of Hodges, was entitled to no part 
thereof.” 

Chappell, as administrator of Hodges, excepted to this de- 
decision, and brings it to this Court for review. 
































Samvet Haxt, for plaintiff in error. 






C. B. Cots, for defendant. 










By the Court.—Lumpxin, J. delivering the opinion. 


James Hale, of Crawford County, died in October, 1847, 
leaving a widow and ten children, and a paper purperting to be 
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his last will and testament, which was proven before the proper 
Court, in November thereafter ; and James C. Hale, the son, — 
qualified as executor. At the January Term of the Court of 
Ordinary next ensuing, commissioners were appointed to divide 
the estate among the nine legatees to whom it was bequeathed ; 
the widow and one of the children having been excluded from 
all participation in the property of the deceased. In making the 
distribution, two negroes, Jane and Hannnah, worth about 
$800, were assigned to Wm. W. Hodges, who had _ intermar- 
ried, in 1839, with Mary Ann Hale, one of the daughters of the 
deceased. Upon the receipt of these negroes, Hodges made 
and returned a refunding bond to the executor, in terms of the 
law. Hodges departed this life in March, 1848, having kept 
possession of the property up to the time of his death, when it 
was turned over to Thomas S. Chappell, the administrator, 
with the knowledge, approbation and consent of Mary Ann 
Hodges, his widow; and the same was, by the said Chappell, 
inventoried and appraised as a part of the estate of Hodges, 
Subsequently, to wit, at the May Term, 1848, of the Court 
of Ordinary, the probate of the paper purporting to be the last 
will and testament of James Hale, was revoked and set aside, 
and an intestacy upon the estate declared, upon the ground that 
the testator was not of sound and disposing mind and memory, 
when said instrument was made and published. In July, 1848, 
Littleberry B. Causey was duly appointed administrator. gener- 
ally, upon the estate of Hale. The legatees of Hale voluntarily 
surrendered up to Causey, the administrator, the property which 
they had received under the will; and Chappell, the adminis- 
trator of Hodges, returned Jane and Hannah, under the order 
and direction of the Court of Ordinary of Twiggs County, to 
which he was answerable for his actings and doings upon the es- 
tate of Hodges. 
These two slaves were sold by Causey, asa portion of the 
estate of the intestate, and the proceeds being in_ his hands, he 
filed his bill, on the Chancery side of the Court, for instruction 
as to whom it belongs: whether to Chappell, the administra- 
tor of Hodges, the former husband of Mary Ann Hale, or 
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to her, as survivor, and through her, to Jesse Stallings, the pre- 
sent husband ? 

The question then made by the record, is, were the slaves, 
Jane and Hannah, so reduced to possession by Hodges in 
his life time, as to cause his marital rights to attach? or does the 
interest in the estate of her father, survive to Mary Ann, the 
daughter ? 

[1.] We hold these two propositions to be incontrovertible : 
First, that the possession by the husband, in order to vest the 
property in him, must be rightful; and secondly, that the only 
rightful possession which could have been acquired to any por- 
tion of the estate of James Hale, was as distributee, through 
the administrator. If these positions be sound, and-we enter- 
tain no doubt as to either of them, they would seem to be con- 
clusive upon the rights of these parties. Forthe only posses- 
sion of Hodges was that which he obtained under the will of 
Hale, which, with the probate thereon, were vacated and de- 
clared a nullity, on account of the insanity of the testator; and 
he died long before the estate of Hale was distributed by Causey, 
the administrator. Indeed, itis still in hand, quoad this contro- 
versy, to be disposed of under the decree: «f the Court, upon 
the conflicting claims which are set up to the fund. 

[2.] We propose, however, to review briefly, some of’ the 
leading cases, as to whatis a reduction into possession, by a 
husband, ofa wife’s choses in action, hoping thereby to satisfy the 
’ exceptant himself, that the wife’s right of survivorship in this 
property, should prevail over the claim which is preferred 
by the representatives of the former husband. 

In Clancey on Married Women, 353, the father of a married wo- 
man had drawn a check on his banker, in favor of his daughter, for 
ten thousand pounds, which she presented at the banker’s on the 
same day, and took from them a promissory note for the money, 
payable on demand, and then gave it to herhusband. The hus 
band afterwards applied to the bankers for one thousand pounds 
of the money, which was paid him, and he received the interest 
on the remaining nine thousand pounds during his life, but 
never was paid any more of the principal. He afterwards died 
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. and left his wife surviving, and a bill was filed, praying that the 
nine thousand pounds might be declared to be a part of his 
personal estate. The wife, in her answer, insisted that it formed 
no part of his personal estate. It was held, that the note given 
to the wife by the banker, must be considered a chose in action, 
which survived to her. 

In the case of Bates vs. Dandy, 2 Atkyns, 206, a brother died 
intestate, leaving three sisters, among whom his property was de- 
visable. Dandy, the husband of one of the sisters, received two 
mortgages for one hundred and fifty pounds each, as the share 
of his wife, which he pledged to the plaintiff for two hundred 
pounds advanced to him, giving his promise to assign them. 
After his death, ona bill against his administrator and the mort- 
gagors, to foreclose, Lord Hardwicke held, that this was but a dis- 
position of the mortgages, pro tanto, and that after satisfying the 
plaintiff, whose equity he sustained, the mortgages belonged to 
the wife, as her choses in action. 

In Lodge vs. Hamilton, 2 Serg. & R. 491, a recognizance, 
taken in the Orphan’s Court, for the wife’s share of the land, 
in the name of the husband and wife, was held, not to be such 
a reduction of the wife’s property, which, by this process, had 
become personal, into possession, as to defeat her rights of sur- 
vivorship. ‘* No case,” says the Chief Justice, in his opinion, 
“‘ has been, or can be cited, where the wife surviving her husband, 
has been deprived of her choses in action, unless he had ob- 
tained the possession, or made some assignment or dispo- 
sition of them in his life time, or stood in the light of a pur- 
chaser.” 

In Elms vs. Hughes, 3 Dessau. Ch. Rep. 155, 160, it is de- 
cided that if a husband possess himself, as executor or ad- 
ministrator of property, to which his wife is entitled toa dis- 
tributive share, it is not a reduction into possession of the wife’s 
interest, so as to vest it in him, andif he dies before actual di- 
vision be made, she takes by survivorship. 

The same doctrine is affirmed in Wallace vs. Talliaferro, 2. Call. 
Rep. 376. Thus it appears, that so strong are the guards which 
the Courts have thrown around this right, that even in cases where 
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actual reduction into possession has taken place, if the posses- 
sion can be referred to any other intent, than that of appropria- 
ting the property to the use of the husband, as such, the Courts 
preserve it to the wife. 

But a case more directly in point, is that of Schuyler vs. 
Hoyle, 5 Johns. Ch. Rep. 196. Mrs. Schuyler was one of the 
heirs at law of Gewitt Fisher, who died intestate, abroad, leav- 
ing a large personal property. Schuyler, in right of his wife, 
with all the other distributees, joined in a power of attorney, to 
N. J. Bisscher, authorizing him to take out letters of administra- 
tion upon the estate of the decedent, to collect the estate, and to 
pay over to each of them their respective portions. After Biss- 
cher had obtained the letters, collected the funds, and actually 
paid over part to the husband, the latter died—a very large por- 
tion still remaining in the hands ot N. J. Bisscher, the adminis- 
trator. The wife of Schuyler claimed the balance as her_ pro- 
perty, by right of survivorship; and the heirs at law of Mr. 
Schuyler, claimed it as theirs, onthe ground that the distribu- 
tive share had vested absolutely in him. The question was ar- 
gued at great length, and all the earlier English-authorities cited. 
Chancellor Kent, after a full review of all the cases, said: 
“¢ There remains no doubt, in my mind, that the wife was entitled, 
as survivor, to all that portion of her distributive share, which 
remained in the hands of the administrator of Mr. Fisher, at the 
time of her husband’s death.” Headded, ‘ weshould act in con- 
tradiction to the whole course of decisions, if we were to consider 
the share of the wife, before it passed out of the hands of the 
administrator, as being reduced to the husband’s possession.” 

A distinction was once supposed to exist between choses in 
action, accruing before and during coverture ; and while it was 
admitted, that the rule was well settled as to nights of the form- 
er description, it was claimed that the latter, situated as this is, 
vested absolutely in the husband. But this distinction can neith- 
er be supported upon principle or by the adjudged cases. 

Mr. Clangey, in his treatise on Husband and Wife, 4, says: 
“‘ The choses in action, accruing to the wife during coverture, 
as well as those belonging to her at the time of the marriage, 
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are the husband’s property, only conditionally, that is, provided he 
reduce them into possession in his life time, and ifhe do not, and 
he should die first, then she would take them by survivorship ;” 
and in support of this position, see Garforth vs. Bradley, 2 
Ves. Lim. 676. Elliot vs. Collier, 1 Wilson, 618. Wildman 
vs. Wildman, 9 Ves. 175. Baker vs. Hall, 12 Ves. 497. Rich- 
ards vs. Richards, 2 Barn. & Adolph, 447. Nash vs. Nash, 2 
Madd. R. 133. 1 Dane’s Abr. 342, 344. Deupree vs. Jackson, 
16 Mass. R.480. Deane vs. Richmond, 5 Pick. Rep. 468. 

It is well settled in England, that no distinction exists, as to the 
rights of survivorship by the wife, between those choses in action 
that accrue before, and those that accrue during coverture ; and the 
same doctrine is now distinctly recognized in New York, Penn- 
sylvania, Virginia, South Carolina and most of the States of the 
Union. It has had the sanction of Lords Hardwicke and Tenter- 
den, Chief Justice Marshall, Chancellor Kent, and many of the 
most eminent Jurists, at home and abroad. 

But it is argued that, notwithstanding the revocation of the 
will in this case, that the division of the property, under it, will 
be ratified. 

We cannot subscribe to this position. For many purposes, 
we admit that the acts done by an executor *or administrator, 
de facto, in the due course of administration—such as the pay- 
ment of debts, &c.—will be affirmed, notwithstanding, the au- 
thority under which the representative acted, is subsequently 
annulled; but here are no innocent purchasers, whose title is 
sought to be disturbed. If so, Equity perhaps, would restrict 
the distributees to the proceeds of the property, in the hands of 
the trustee, and protect the bona fide purchaser. The contest is 
between legatees, who took under a will which has since been 
set aside and vacated, and the administrator. Thatthe latter had 
the right to recover this property for distribution among the heirs 
at law, there cannot, in ourminds, be a shadow of doubt. 

We are asked whether a sale, by the administrator of Hodges, 
of Jane and Hannah, before the revocation of the will, would 
not have divested the estate of Hale of the title to this property ? 
Suffice it to say, that no such fact exists, and if it did, the ques- 
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tion of right would be the same, whether the administrator of 
Hale could follow the property itself, or had to look to the rep- 
resentative of Hodges for the proceeds. Inno event could the 
estate of Hale, or Mrs. Stallings’ nght of survivorship be de- 
feated. 

It is suggested that the equity of this case is with the estate of 
Hodges; because, otherwise his children, who are the grand- 
children of the ancestor from whom this property descends, 
will be entirely excluded from the inheritance. Admit this to 
be true, it goes to their mother, the daughter of Hale, to whom, 
by the laws of nature, it rightfully belongs. We never love equity 
more, than when in the full exercise of its paternal and most 
beneficent jurisdiction, it interposes to protect the rights 
of a feme covert, tromthe almost absolute power which the law 
gives the husband over the property of his wife. The contest 
here, is between the mother and her present husband, and the 
children of the former marriage; but the principle is the same 
if the issue had been between the widow as survivor, and the cred- 
itors of her bankrupt husband’s estate, the same decree which 
would award this property to the children of Hodges, would sink 
the patrimony of Mary Ann Hale, under other circumstances, in 
the common vortex, to satisfy the debts of her insolvent hus- 
band’s creditors. 

But again: if Mary Ann Hale was advanced by her father, 
according to the custom of the country, when she intermarried 
with Hodges, then the first set of children get the whole of this, 
except the child’s part going to their mother; and in this way, 
probably will receive more of Hale’s estate, the common ances- 
tor, than will the second set of children by Stallings—if, indeed, 
there be any. 

In any view of this case, then, it seems to me that all the equity, 
as well as the law of it, is with Mrs. Stallings; and the Court 
are of opinion that the plaintiff in error has failed to sustain his 
exceptions, and that they must be disallowed. 

Judgment affirmed. 
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No. 6.—Tueopore P. Pease and others, plaintiffs in error, vs. 
ALEXANDER Scranton and others, administrators, &c. defend- 
ants in error. 


[1.] A Court of Equity will not entertain jurisdiction for the purpose of en_ 
abling the creditors of anintestate to collect their demands from the admin- 
istrators of such intestate, when the remedy at Law is ample and ade- 
quate ; but will leave the parties to pursue their ordinary remedies, in the 
Common Law Court. 


In Equity, in Glynn Superior Court. Decision on demurrer, 
by Judge H. R. Jackson. 


Theodore P. Pease and Horace B. Gould, in behalf of them- 
selves and the other creditors of Mary Abbott, deceased, filed 
their bill in Equity, setting out the nature and amount of their 
claims ; that the same had been put in suit, against Alexander 
Scranton and Horace B. Gould, as the administrators of Mary 
Abbott, deceased, which suits were still pending; that said 
Mary Abbott died possessed of considerable property, including 
real estate and slaves; that the wives of said Scranton and 
Gould, were the next of kin of Mary Abbott; that the adminis- 
trators had failed and refused to make a perfect inventory, and 
have a full appraisement of the estate of Mary Abbott, not in- 
cluding therein, valuable real estate and numerous negroes—pre- 
tending that the same, under a marriage settlement with George 
Abbott, deceased, the husband of Mary Abbott, were the pro- 
perty of Mrs. Scranton and Mrs. Gould, at the death of Mary 
Abbott ; that the administrators have pleaded “ plene adminis- 
travit,” and “ plene administravit preter” to the suits brought 
by complainants, and have paid to them a very inconsiderable 
amount of their claims, pretending that the estate is insolvent ; 
that Mary Abbott, during her lifetime, mortgaged to Pease, the 
complainant, the tract of Jand now pretended not to belong to 
her estate ; and that Pease is proceeding to foreclose the mort- 
gage, which proceeding is still pending. 

The prayer of the bill was, for an account; that if the admin- 
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istrators would not admit assets, that an account might be taken 
of the estate and effects of Mary Abbott, in whose soever 
hands the same may be found; that if necessary, a receiver 
may be appointed, to effect this object; that all legal, or other 
impediments to the recovery of complainant’s demands, be re- 
moved, and for general relief. 

To this bill, a demurrer was filed, on the ground that com- 
plainant had an adequate remedy at Law, and had elected to 
proceed in a Court of Law. The Court below, upon hearing 
argument, sustained the demurrer, and dismissed the bill. 

Upon this decision, error is assigned. 


Harpen and Lawron, for plaintiff in error, submitted the 
following points and authorities : 


Ist. It is not enough that there is a remedy at Law—it must 
be adequate and complete. 4 Wash. C. C. R. 349. 1 Ve- 
sey, 417. 10 Johns. 587. 17 Johns. 384. Story’s Eq. Pl. 
§473. 1 Story’s Eq. Jur. §80. And see 9 Geo. R. 393. 7 
Ib. 553. 1 Kelly, 376. 

A plea of plene administravit, puts the plaintiff to proof of as- 
sets; and on a judgment quando, only such assets as afterwards 
come to the hands of the administrator are liable. 3 Kelly, 
132. 7 Geo. R.149. 2NV.& M. 572. 

Assets which can ordinarily be reached at Law, are such as 
come to the hands of the administrator qua administrator. 1 
Story’s Eq. Jur. §§551, 2. 2 Wms. Ex’rs, 1176, 1195, 1196. 

That the remedy in Equity is more complete in cases of ad- 
ministration. See 1 Story’s Eg. Jur. §§535, 541. Adams on 
Equity, 250. 8 Geo. R. 581, and cases cited. 3 Kelly, 575. 
Story’s Eq. Pl. §§72 to 76, 172, 174, 178, 227. Especially is this 
true where the rights of third persons are involved, and an ac- 
count is wanted. 

The bill in this case, states expressly a refusal by the admin- 
istrators to appraise or administer the particular assets, and that 
Scranton and Gowen, on pretence-that the land and negroes did 
not belong to the intestate, “took possession of the same, un- 
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der some pretended claim of title in themselves individually, in 
right of their wives,” the other defendants. It is clear, that 
whether the individual rights of Scranton and Gowen, real or 
pretended, would be concluded at Law, on a suit against them, 
only as administrators, until ,devastavit is established, certainly 
the rights of their wives could not be concluded in a proceed- 
ing to which they are strangers. 

The estate is either solvent or insolvent. The bill avers its 
solvency—the demurrer admits a plea at Law of insolvency. 
If it be solvent, then a fraudulent impediment has been created 
by the defendants, one involving the determination of questions 
which cannot be settled by one suit at Law—if insolvent, then 
Equity is the proper tribunal to marshal the assets in favor of 
all the creditors. 1 Story’s Eq. Jur. §§550 to 570, and to order 
an account. 

The complainants are not bound to set out the title of the 
defendants minutely. Story’s Eq. Pl. §255. 2 Mad. Ch. Pr. 
168,’9. The prevention of a multiplicity of suits, is a distinct 
ground of Equity jurisdiction, and “a very favorite object” 
with Courts of Equity. 1 Story’s Eg. Jur. §§64 k. to 67. 6 
Johns. Ch. 151. And see 7 Geo. R. 549, 553. 2 Ala. 609. 

2d. But it is said we have elected a legal forum, (and2 Kelly, 
153, has been referred to,) one adequate to give full relief, no 
discovery being wanted. ‘This is not technically a bill for dis- 
covery, although every bill is more or less so. Fonb. Eg. 656, 
note. Had this been a bill of discovery, it would not have lain, 
until a denial of assets, at Law. 2 Wms. on Exz’rs, 1438. 
Com. Dig. Ch. (2 G. 3) (3 B. 2.) 

Now, if we are not to anticipate a denial of assets, how have 
weelected? The pendency of a suit at Law has nothing to do 
with the question, and particularly before answer. Story’s Eq. 
Pl. §742. 1 Smith’s Ch. Pr. 561. 1 U. S. Eq. Dig. 420. 

3d. In case of administration, it is not necessary that the 
complainants: should be judgment creditors. Story’s Eg. Pl. 
§§99, 100, 101. 1 Story’s Eq. Jur. §§546, 547. 2 Wms. Ex. 
1438, 1439. 6 Johns. Ch. 151. And a bill for account of the 
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real estate must be brought on behalf of all the creditors. Ad- 
ams on Eq. 257, 258. 

The Court below decided, that no legal impediment was 
shown by the bill. But the bill should state facts, and not ar- 
guments, or presumptions of law, Story’s Eg. Pl. §§23, 24, 
240, 252. 8 Geo. R. 102. 

But if the averments were not sufficiently distinct, as to the 
claims of the female defendants, the Court should have permit- 
ted an amendment. Story’s Eq. Pl. §§883, 884, 885. 8 Geo. 
R. 522. 7 Geo. R. 457. The Court below was mistaken in 
supposing that these defendants were joined solely or chiefly as 
heirs atlaw. They were joined because of their supposed claim 
not in right of, but against, the title of the intestate, as isshovr 
in the bill of complaint and the bill of exceptions. 

Upon the subject of alleged multifariousness, we refer w 2 
Relly, 413. 5 Geo. R. 22,573. 9 Geo. R. 278. 


Luoyp and Owens, for defendants in error, submitted the fol- 
lowing points and authorities : 


lst. The remedy at Law is full and adequate, by a traverse of 
the plea of plene administravit, and there is no allegation which 
shows the necessity of a resort to Equity. 

2d. That even if the remedy in Equity is concurrent in this 
case, that the complainants having elected to proceed at Law, 
must exhaust their remedy there, before they can come into 
Equity. 

3d. That the parties plaintiffs should have obtained their judg- 
ments at Law, to entitle them to join in a bill in a Court of 
Equity. 

The remedy at Law is complete. If the property is in 
possession of the defendants, the matter can be tested by a 
traverse of the plea of plene administravit, which they have filed 
to the Common Law suit. 2 Wolt& McCord, 574, 575. 

If the property is not in possession of the defendants, it may 
be levied upon after plaintiffs obtain a judgment quando accide- 

rint. 7 Geo. R. p. 149. 




















SAVANNAH, JANUARY TERM, 1852. 37 


Pease et al. vs. Scranton e¢ al. 








There is no special discovery sought for, no fact charged to 
be within the knowledge of defendants, no special reason for not 
continuing the suits at Law; and in such case the Court of Equi- 
ty will not sustain the bill. 7 Geo. R. p. 207. 3 Johnson Ch. 
p- 58. See also, 7 Geo. R. 161. 3 Kelly, 137, 140. 

Where remedies are concurrent, if the parties commence an 
action at Law, they cannot then file their bill in Equity, butare 
held to their election. 2 Geo. R. p. 151. 

The creditor’s bill, technically called, is sustained on the 
ground of discovery, and having once attached for that purpose, 
is continued for relief, to avoid multiplicity of suits. 4 John. Ch. 
631. 1 Story’s Eq. 516. 

In this case, there is no discovery sought, and the bill of 
plaintiffs creates the multiplicity of suits which it is only sus- 
tained to avoid. 

If the bill be a creditor’s bill, seeking relief in full, then 
there are two suits pending for the same cause of action, and 
as this is apparent upon-the face of the bill, it will be dismissed 
as oppressive. 

If this be considered as a bill to set aside an obstacle in the 
way of the plaintiffs, in the recovery of their debts, they must 
first obtain a judgment at Law before they can unite. 6 John, 
Ch. 151. 


By the Court—W_anrner, J. delivering the opinion. 


The complainants filed their bill, as the creditors of Mary 
Abbott, deceased, against the defendants, as her administrators, 
asking the aid of a Court of Equity, to enable them to collect 
their demands against the intestate, from her legal representa- 
tives. For the purpose of giving to the Court jurisdiction, it is al- 
leged, that the administrators have made an imperfect inventory 
of the intestate’s property ; that they have failed to include in 
such appraisement, valuable real and personal estate, consisting 
of lands and negroes ; alleging that the same is, by virtue of cer 
tain deeds of marriage settlement, the separate property of the 
wives of the administrators, who are the daughters of the intes- 
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tate ; that suit has been instituted in the Common Law Court, on 
their respective demands againstthe administrators, who have 
pleaded thereto, plene administravit, and plene administravit preter, 

There is no allegation in the complainants’ bill, which, in 
our judgment, makes it necessary for them to apply to a Court of 
Equity for relief. For aught that appears, their remedy at Law 
is ample and adequate. The question of title to the property, 
which is alleged to have been the intestate’s at the time of her 
death, can be as well tried at Law, on the issue of plene admin- 
istravit, asin a Court of Equity ; at least, no reason is suggested 
by the bill, why it cannot. If the complainants should obtain 
judgments against the administrators, quando acciderint, the same 
might be levied on the property of the intestate which had not 
come to the hands of the administrators to be administered, as 
was ruled by this Court, in Allen vs. Matthews,7 Ga. R. 149. If 
the property levied on by such judgment, should be claimed as 
not having been the property of the intestate at the time of her 
death, there does not appear to be any obstacle or obstruction, 
why the title to such property could not as well be tried at Law, 
as ina Court of Equity. 

It is undoubtedly the policy of our State legislation, not to 
compel parties to litigate their rights in a Court of Equity, when 
the Common Law Courts afford them an ample, adequate reme- 
dy ; and we have endeavored to conform to that policy, in the 
adjudications made by this Court. Coleman vs. Freeman, 3 Kelly, 
137. Powers vs. Groy, 7 Ga. R. 206. If, in the prosecution 
of their legal rights, the aid of a Court of Equity shall be neces- 
sary to enable them to obtain them, the door of that Court is al- 
ways open to afford the necessary assistance, upon a proper case 
being made ; but untilsuch a case is made, the parties must pur- 
sue their ordinary remedies in the Common Law Court. 

Let the judgment of the Court below be affirmed. 
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No. 7.—Apam Snort and others, plaintiffs in error, vs. Davip 
L. Couen, defendant. 


[1.] A party within the time, applies to the Clerk to enter an appeal, and 
gives bond with security, which is entered on the minutes, aad in which it 
is recited that the costs are paid, and which minutes are approved and 
signed by the presiding Judge. The costs are not paid to the Clerk in hand, 
because, as he states, he is engaged with the business of the Court, and 
tells the party that he wishes to look at the papers, and consult the counsel 
for the opposite party, before making out the bill of costs, and will make 
it out as soon as possible. The Clerk testifies farther, that the costs were 
not tendered by the party, but that he has no reason to presume but that 
the costs would have been paid, if the bill had been tendered, and no de- 
mand for the costs was afterwards made upon the party appealing: Held, 
that the Statute requiring the cost to be paid before entering the a ppeal, 
was substantially complied with, and that the appeal was regularly en- 
tered. 


Motion to dismiss an appeal, in Chatham Superior Court. 
Decided by Judge H. R. Jackson, June Term, 1851. 


‘Iwo motions were made in this cause—one, to have the cause 
entered on the Appeal Docket, the other, to dismiss the appeal. 
Both were founded upon the same question, and involved the 
same, and a single point. 

D. L. Cohen, against whom a decree was rendered, at Jan- 
uary Term, 185], in favor of Short and others, within four days 
after the adjournment of the Court, demanded an appeal. The 
usual bond, with security, was entered onthe minutes of the 
Court, and attested by the Clerk, in which it was certified that 
the said Cohen “had paid all the costs.” The motion to dis- 
miss, was founded upon the allegation, that the costs were not ac- 
tually paid. And in support of the motion, the affidavit of W. 
H. Bulloch, the Deputy Clerk, was tendered, stating that, “ pre- 
suming the costs would be paid, and not being prepared with a 
bill of costs, as he was desirous to submit the bill to one of com- 
plainants’ counsel, he attested the bond, which was drawn up in 
the usual form.” No bill of costs was ever tendered to the ap- 
pellant. 
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The Court below refused the motion, holding, Ist. That he 
would not go behind the minutes of the Court to inquire wheth- 
er the costs were, or were not, actually paid. 2d. That the 
Clerk’s own statement showed that the costs were not paid, 
for his own accommodation. 

This decision is assigned as error. 


Luoyp & Owens, and Cuartton, Warp & Owens, for plain- 
tiff in error. 


Law and Bartow, for defendants. 
By the Court.—Niszer, J. delivering the opinion. 


[1.] The appeal was certainly properly entered on the Appeal 
Docket. From the minutes of the Court, it appeared to the 
presiding Judge, that an appeal had been entered according to 
law. He was bound to recognize the appeal tobe valid, so far 
as to place it upon the docket; particularly, as so placing it, 
would not preclude any rights which the plaintiffs in error might 
have, growing out of its alleged irregularity. For it was com- 
petent for them, notwithstanding its being entered on the docket, 
to move to dismiss it. This-right to move for its dismissal, was 
im fact, reserved to them in the order of the Judge, directing it to 
be entered, and was exercised when the cause was called in its 
order. 

The real question is this, to wit: was the Statute complied 
with in entering the appeal? If it was, there was no error in 
the order refusing the motion of the plaintiffs in error to dismiss 
it. Either party dissatisfied with the verdict of the Jury, may 
as matter of right, within four days after the adjournment of the 
Court, enter an appeal. The conditions precedent to the right 
of appeal are, that the person or persons applying, shall pay all 
costs which may have arisen on the former trial,and give security 
forthe eventual condemnation money. Cobb’s New Dig. 494, ’95. 
The objection to the regularity of this appeal is, that the Statute 
was not complied with, because the costs were not paid. Coun- 
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sel insist, that before any appeal can be considered as regular, 
the cost must be paid. They claim that the Court has no juns- 
diction of the cause on the appeal, until this is done; that 
payment of costs is made by law, an indispensable condition 
precedent to the right of appeal: and since the costs were not 
paid in this case, the party is not entitled to be heard on the 
appeal. To all of these propositions we yield our hearty assent, 
except one, and that is, that the Statute was not complied with, 
inthe payment of the costs. It is true, that we are informed by 
the record, that the money was not literally paid into the hands of 
the Clerk ; but it is also certifiedtous by the record, that enough 
was done, when the appeal was demanded of the Clerk, to amount 
to a substantial compliance with the requirement of the Sta- 
tute inthisregard. Itis the duty of the Clerk toreceive the appeal, 
when the cost is paid and bond is given, andto transfer the cause 
to the Appeal Docket. Itis his official duty totake the security, 
and it is his official duty to receive the cost. He isa collecting 
officer to that extent. He is as much bound to collect the cost, 
as he isto doany other duty which the law devolves upon him; 
and he is not only not bound, but not at liberty to receive an 
appeal unless the costs are paid to him. When the costs are 

paid to him, he is liable for them to the persons to whom it be- 

longs; and he may be coerced to pay it over, as any other re- 

ceiving officer of the Court.‘ Farther, when he receives the costs, 
the respondents are by that act discharged from liability to pay 

it. With these incontestable propositions borne in mind, let us 
look to the facts of this case. Within the time prescribed by 
law, indeed before the adjournment of the Court, the defendants 
in error appeared in Court, bringing with them their security. 
A bond with security was signed, sealed and delivered to the 
Clerk, and by him attested at the moment. In this bond the 
Clerk recites that the costs are paid. Subsequently, and before 
the minutes were approved and certified by the presiding Judge, 

it was entered on the minutes. The Clerk being engaged in the 

business of the Court, and being desirous, as he states, of exam- 

ining the papers before making out a bill of the costs, and being 

also desirous of consulting one ofthe counsel for the plaintiff in 
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error, before making it out, attested the bond without receiving 
the cost, saying to the defendant, Mr. Cohen, that he would 
make out the bill of costs as soon as possible. No costs 
were tendered at the time; but the Clerk farther states, that he 
had no right to presume but that if he had tendered the bill of 
costs, it would have been paid. No bill of costs was ever pre- 
sented to the appellants, and no demand of them for the costs 
was ever made. Subsequently, the bill of costs was paid by 
the counsel for the plaintiffs in error. These are the facts upon 
which the plaintiffs in error sought to dismiss this appeal. The 
Court refused to admit the proof of them, holding that he would 
not permit the record to be impeached by the Clerk, as to the 
fact of the payment of the costs, and holding farther, that the 
evidence would not, if admitted, authorize the dismissal of the 
appeal. Waiving the question as to the conclusiveness of the 
minutes, and the recital in the bond that the costs were paid, 
we declare our judgment to be, that according to the facts, as 
sought to be proved, the appeal was legally entered. The 
learned counsel for the plaintiffs in error “ stay here upon their 
bond” and insist upon their pound of flesh, demanding, that if 
there be law in Venice, they shall haveit. They say that the 
Statute requires the cost to be paid in hand, and the cost was not 
paid in hand. This is the argument, and the only argument ; 
and to sustain it they need some authority—authority which 
goes the length of saying, that nothing short of actual, literal 
payment of the costs in money, will fulfil the conditions of the 
Statute. If in such a case as this, a Court of justice were held 
to deprive a party of a great right, by adhering to, the mere let- 
ter of the Statute, then indeed would the administration of jus- 
tice be justly characterised, as it most unjustly has been char- 
acterised, as a blind observance of absurd technicalities. We 
do not yield the point, that the lawis so rigid in its exactions, 
or that the power of the Court to do justice, is thus narrowly 
limited. We are to consider the spirit and reasonable intend- 
ment of this Statute, and if these have been complied with, the 
defendants in error are entitled to their appeal. If the literal 
construction for which the counsel contend, was invoked in fur- 
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therance of justice, the invocation would be entitled to more fa- 
vor. Here it is asked to the denial of the right of appeal in re- 
striction of justice, when too, if granted, it would yield no 
right which is denied to the plaintiffs in error, and protect them 
from no injury that can by possibility result to them. They, we 
are very clear, could never be called upon rightfully to pay this 
cost ; and if they have merits in their suit, the presumption of 
law and fact is, that a rehearing will not deprive them of those 
merits. But if the appellants have merits in their defence, and 
their appeal is disallowed, they are forever concluded. 

The receiving of the appeal, manifested by taking the bond, 
receipting for the costs, and entering onthe minutes of the Court, 
was an official act, and imports, prima facie, that the require- 
ments of the Statute were all complied with. Let it be conced- 
ed that these things may be inquired into; that it was competent 
to remove the prima facie import of the recital in the bond, that 
the cost.was paid, by proof that it was not paid, then how stands 
the case? The proof shows two things. Ist. That in legal 
effect, it was paid, and 2d. That it was the act of the Clerk, and 
not of the defendants in error, which caused it not to be liter- 
ally paid. ‘The defendants in error were there, ready and willing 
to pay, and from aught that appears, would have paid the cost, 
had not the Clerk himself volunteered to decline receiving it, in 
order to get time to make out the bill. The Clerk does not say, 
in so many words, that he declined receiving it, but such was the 
effect of both his words and actions; for he says, that he did 
not tender a billof the costs, and told the party that he would 
make it out as soon as possible. Had the Clerk, or any one for 
him, within the four days, tendered to the defendants the bill of 
costs, and they had failed to pay it, the case would have been 
very different. There is, however, no evidence that it was ten- 
dered to them, or that they had any opportunity to pay it. The 
Clerk having virtually asked time to make out the bill, they 
could not have been in laches until called upon to pay. Under 
these circumstances, are they not to be considered as having, on 
their part, complied with the law? The meaning of the Stat- 
ute is, that a party shall not have the benefit of an appeal, if he 
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neglects or refuses to pay the costs. It certainly does not mean 
that he shall be deprived of the right of appeal, by the neglect 
or omission of the officer. Had these defendants taken the 
money from their purses, and tendered the amount of the costs, 
and it had been declined by the Clerk, can there be a doubt but 
that then their appeal ought to be sustained? The case made 
is, in substance, thesame. They were there for the express pur- 
pose of entering an appeal, and the Clerk testifies that he had 
no right to presume but that they would have paid the cost, if 
he had tendered the bill. What was the legal effect of his con- 
duct? It was, to become himself chargeable with it, to the 
other officers to whom it was due. Not to pass the amount to 
the account of the defendants with him, but to recognize it as 
paid, and to assume its payment to the officers; and thus we say, 
to all legal intents, the cost was paid, and the Statute complied 
with. Upon this view of it, how are the plaintiffs injured? The 
requirement that the cost shall be paid, is unquestionably for 
their benefit. If it was paid, they get the benefit. I have no 
idea at all, that under the facts disclosed in this record, they 
could be made liable for the cost due, when this appeal was en- 
tered. Is it objected, that upon this view of the matter, the of- 
ficers are constrained to risk the solvency of the Clerk for 
their costs? The reply is, that they take that risk, as well, 
when the money is literally paid to him. He is by law, the re- 
ceiving officer of this fund. Under the facts of this case, he is 
as clearly liable to be ruled for the costs, as if he had received 
it inhand. It does not alter the case, that counsel for plaintiff 
in error paid this cost, since they paid it in their own money. 

Let the judgment be affirmed. 
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No. 8.—AsraHamM Harman and another, executors, &c. of 
Shadrach Winkler, deceased, plaintiffs in error, vs. R. A. AL- 
LEN & Co. defendants. 


[1.] A lessee of steam saw mills is neither agent nor superintendent, in con- 
templation of the Act of .1842, He may create alien on the proper- 
ty for services rendered, or for supplies furnished the mills, during his oc- 
cupancy, to the extent of his unexpired term, but no further. The tenant 
cannot, by his contracts, encumber the reversion. 


Claim, in Chatham Superior Court. Decision by Judge H. 
R. Jackson, June 2d, 1851. 


This was an application for summary process, under the 
Acts of December 11th, 1841, December 17th, 1842, De- 
cember 24th, 1847, (ew Digest, 428)—to enforce the lien of R. 
A. Allen & Co. upon the Savannah steam saw mill, for timber 
furnished said mill. The affidavit stated, that Abram Harman 
and Zachariah Winkler, as executors of Shadrach Winkler, were 
the owners of the mill, and that Amos Webb was their agent, 
to whom the timber was delivered. Harman and Winkler, as 
executors, interposed a claim to the property, and upon the trial 
of this claim, the Jury found a special verdict; among other 
things, they found, “ that at the time said judgment was obtain- 
ed, one Amos Webb was the lessee of said mill; and that the 
freehold of the same belonged to the claimants, as executors of 
Shadrach Winkler ; that the debt for which the said judgment 
and execution were obtained, was contracted by the said Webb, 
the lessee of the mill, while the same was in his exclusive pos- 
session, custody and control; and that the said executors had 
no interest with, nor relation to the said debt, but that the same 
was contracted by the said Webb, for his own use and benefit, he 
being in possession of said mill, and exclusively running the 
same; and the said supplies being furnished, while the mill 
was thus in his possession.” 

Upon the facts thus found, the presiding Judge held, that the 
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property was subject to the execution, under the acts before re- 
ferred to. 
Upon this decision error has been assigned. 


Cuariton, Warp & Owens, for plaintiff in error. 
Law and Bartow, for defendant. 


By the Court—Lumrxiy, J. delivering the opinion. 


This writ of error is sued out to reverse a judgment of the 
Circuit Court, awarded on a special verdict. From the facts 
found by the Jury, it seems that the Savannah steam saw mills, own- 
ed by the estate of Shadrach Winkler, deceased, were leased to one 
Amos Webb. During the term, the lessee contracted a debt with 
Robert A. Allen & Co. for timber furnished for the use of said mills, 
amounting to $688 44. Webb failing to pay the account when 
demanded, the creditors applied for, and obtained an execution, un- 
der the lien laws of this State, and caused it to be levied on property 
“attached to and forming a part of said mills.” The executors 
of Winkler resist the proceeding, on the ground that the free- 
hold is not liable for the contracts of the tenant, made as this 
was, for his exclusive use and benefit, and in which the pro- 
prietors of the fee, had no interest whatever. 

The lien given by the Act of 1842, and the summary remedy 
provided for its enforcement, (vew Digest, 428,) are in behalf 
of the persons who are employed by the “ owner, agent or su- 
perintendent of the mills ;” or for services rendered, or for sup- 
plies of any description, which may be furnished such steam 
mill. 

It is clear that a lessee is neither agent nor superintendent, in 
contemplation of the Statute. He must therefore be the owner 
of the property, or otherwise the Act does not apply to him at 
all. But he is the qualified owner of the mills; and it 
was competent for lim, as such, to bind the property for the un- 
expired term for which it was let. Beyond this he could not go. 

It would be intolerable to hold, that he could create liens 
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upon the reversion, ad libitum, for stocks and other materials con- 
sumed during his temporary occupancy. 

It has been contended that the words agent and superintendent 
include those who, de facto, control the property, irrespective of 
the ownership. Ifso, then, a mere trespasser or disseizor, who 
wrongfully obtains the custody, might encumber the estate with 
the most ruinous burdens. Such we apprehend, could not have 
been the intention of the Legislature. None but the rightful 
owner, his agent or superintendent, can exercise this power ; 
and inasmuch as the tenant, for the time being, is the rightful 
owner, he may, by his contracts, bind the property to the extent 
of his interest, but no further. 

The judgment must therefore be reversed. 





No. 9.—Ws. B. Gautprn and others, plaintiffs in error, vs. 
Tue Strate or Georeta, defendant. 


[1.] Where a Solicitor Generalin this State has, during his term of office, 
instituted a prosecution against a defendant, by preferring a bill of indict- 
ment against him for a violation of the law, public policy forbids that 
he should be allowed, after the expiration of his term of office, to be em- 
ployed as counsel for such defendant, on his trial for the offence charged 
in such indictment. 


Motion, in Bryan Superior Court. Decision by Judge H. R. 
Jackson, December Term, 1851. 


The case of the State vs. James Cody and Patrick Cody, for 
a misdemeanor, being called up for trial, Wm. B. Gaulden ap- 
peared as one of the counsel for defendants, and requested his 
name to be marked on the docket; when counsel for the State 
objected, upon the ground that said Gaulden, at the previous 
April Term, (being then the Solicitor General of the district,) 
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drafted the indictment upon which the issue for trial was formed ; 
that he consulted with the assistant counsel, and was cognizant 
of the facts of the case. It also appeared that the Solicitor 
General’s fee for drawing the indictment had been allowed by 
the Court, but had not been paid out of the fines and forfeitures, 
as authorized by law, there not being any fund in hand for that 
purpose. 

Upon argument, the Court below excluded Mr. Gaulden from 
appearing as counsel. 

This decision is assigned as error. 


Wm. B. Gavipen and Wo. B. Fiemine, for plaintiff. 


Jno. Owens, for defendant in error. 


Ws. B. GavLpEN, for plaintiff in error, submits the following 
note of the points and questions to be made : 


Theelection of Solicitor General to office, is in the nature 
of a contract. 

The termination of the term for which the party was elected, 
isa termination of the contract, and the parties are remitted to 
their original positions. 

In this case, the term of office had expired, and a successor 
elected and qualified. 2d. ‘There is no analogy between the re- 
lations of a Solicitor General and the State, and the relations of 
any ordinary counsel and client. But if there was a client who 
employs counsel to perform specific duties up to a certain point, 
and then discharges him, releases the counsel from all obligation 
not to be employed against him in that case. In this case, I 
had been discharged by the State. 

3d. Icould have known nothing of the facts ot the case, 
except as I derived them from counsel ; this was mere hearsay 
and not remembered by me five minutes after. 

4th. This indictment was found on presentment of a Grand 
Jury ; the law made it the duty of the Solicitor General to draft 
this indictment. Prince’s Digest, 659. The Constitution of the 
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United States, Prince, 900. §, Constitution of Georgia, page 911, 
Prince’s Digest. No compensation was ever received for drawing 


the indictment. 
By the Court—Wanrner, J. delivering the opinion. 


= [1.] The question made in this case is, whether a Solicitor Gen- 
eral who, in his official capacity, has drawn an indictment against a 
defendant or defendants, and prosecuted the same, as, counsel for 
the State, can be permitted, after the expiration of his term of office, 
to take a fee from the defendant or defendants, in such indict- 
ment, and appear as his or their counsel, for the purpose of de- 
fencing him or them, on the trial, for‘the accusation contained 
therein? The practice in most of the Circuits of this State, so 
far as we know or believe, has heretofore uniformly been, to 
allow the Solicitor General to appear as counsel for the defend- 
ants against whom bills of indictment had been preferred during 
his term of office. In this case, the former Solicitor General 
has only done what has heretofore been the general practice in 
most of our Circuit Courts ; but upon what principle this prac- 
tice has been allowed to prevail, we are not advised. The ques- 
tion has, however, now been presented for our consideration 
and judgment, and we are bound to decide it according to our 
views of right and public policy. Itis urged in behalf of 
the former Solicitor General, that in his official capacity, he must 
be considered as standing indifferent between the people of the 
State and the defendant who is indicted; that when his succes- 
sor has been elected and qualified, the State is to be considered 
as having discharged him from her service, and therefore, he is 
at liberty to appear as counsel for the defendants whom he 
prosecuted while in office. Admitting, that in his official capa- 
city, heis supposed to stand indifferent, so far as his personal feel- 
ings are concerned, yet, he is not the lessthe counsel for the State 
on that account, and must necessarily become familiar with the 
facts of the case upon which the State relies for a successful prose- 
cution of the indictment. His position, as the counsel for the 
State, enables him to learn the difficulties which may stand in 
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the way of the conviction of one who is really guilty, which no 
other person would be as likely to know, for the reason, that 
his communication with the prosecutor, the witnesses, and the 
Grand Jury, afford him the means of ascertaining many facts, 
which only those who are officially connected with the govern- 
ment, can know. Shall he be permitted to make use of the 
privilege thus officially conferred upon him, while in the discharge 
of his duties as counsel for the State, for the purpose of defending 
those who have been accused of crime during his official term 
of office, and that, too, for a reward paid by them to him, for such 
service? 

Neither can the Solicitor General, on the expiration of his 
term of office, properly be considered as having been discharged 
by the State. The contract between him and the State is, that 
he will perform certain duties enjoined by law, for a specified 
term of time, for a stipulated compensation. Upon the expira- 
tion of the period of time for which he was elected, he is out 
of office, by the express terms of the contract. The State does 
not discharge him, but his term of service expires, bythe express 
stipulation of the contract made between himself and the State 
and hence, the want of any analogy between such a contract and a 
contract with a private citizen for professional services, who dis- 
charges his counsel from his case before the termination of the 
suit in which he is employed. The administration of the law 
should be free from all temptation and suspicion, so far as hu- 
man agency is capable of accomplishing that object ; and in our 
judgment, public policy most emphatically demands, that a So- 
licitor General who has been employed by the State, to prose- 
cute defendants for a violation of her laws, for the compensation 
affixed by law, should not be allowed to defend such defend- 
ants from the charge contained in the indictment, after the expi- 
ration of his term of office, for a compensation to be paid by 
them for that purpose. Such a practice will have a tendency 
to greatly embarrass the administration of the Criminal Law ; 
for, as the term of the office of Solicitor General is about to ex- 
pire, prosecutors and others, who may be intrusted to prosecute 
offenders, will necessarily be restrained from communicating 
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freely with the State’s counsel, when he may be employed at 
the next term of the Court, to defend the indicted culprit. Itis 
no sufficient answer to say, that the law will not allow him to 
disclose any fact which may have been communicated to him, 
as the counsel for the State, to her prejudice. If he knows the 
vulnerable points in the case, derived by his official connexion 
with it, there are many ways by which those points might be 
made available to the defendant on his trial, by his counsel, be- 
sides disclosing them as a witness. If he has knowledge of 
facts, derjyed from his official connexion with the prosecution, 
which will operate to the prejudice of the State, and he is per- 
mitted to act as counsel for the defendant, that knowledge will 
‘be made available in the defence ;* therefore, we place our judg. 
ment on the ground, that public policy forbids: that a Solicitor 
General who has prosecuted a defendant for a violation of the 
law, by preferring an indictment against him, should appear as his 
counsel to defend him from the charge, after the expiration of his 
term of office. We take pleasure in stating, that in the present 
instance the plaintiff in error has only pursued the general 
practice which has heretofore prevailed in most of the Circuits of 
this State, and that no positive abuse of his professional confidence 
has been made to appear, and none is imputed to him in this 
case, by the judgment which we have felt it to be our duty to 
award; but we affirmthe judgment of the Court below, as be- 
fore stated, on the ground of public policy, irrespective of the 
particular facts of this case. 





